[INFORMATION 
For Wilham Napier of Tayock, 
Againſt 
Fohn Irvine of Kincauſly. 


Y Contra of Marriage betwixt Nepeir of Fafide and his Second Wife; 
he is obliged to pay, and Deliver to the Children to be Procteat 
of the Marriage, the Sums following, if there be mote than one 

the Sum of 10000 merks, whereof the half to the eldeſt Son, 6& 


the other half to be Equally Divided amongſt the Reſt, And if there be 
only Dzugh:ers, the fame to be equally Divided:z And if there be bue 


one Child, the Sum of 8ooo mwerks, and the (aids Sumy are thereby Pro- 
vided to be payable at the Son's Ages of 22 years, and at the Daughtes 
Ages of 18 years, ia caſe the Father ſhould Die before they attained to 
theſe Ages: And if the Father Lived till his Children were paſt theſe Ages, 
then the Proviſioos were not payable till the nixt Term after the Father's 
Death, | 

The ſaid Napier of Faſide bad only Two Daughters of that Marriage: And 
be becoming Inſolvent in his own Lifetime, Died before his Daughters attained 
to Age of 18 years, | 

Afer his Deceaſe, Ngpier of Tayock a lawful and onerous Creditor Purſued 
his Heirs, and Adjudged upon their Kenunciarion, and the eldeſt Daughter 
did likeways Purſue and Adjudge for 50. © merks in the Name of Kincau/: 
fie her Aſſigneyz And her Diligence is founded upon her Mothers ContraR 
of Marriages and both Adjudications are within Year and Day. 

There is now a. Competition betwixt Kincasſſie and Tajock upon their re« 
ſpeRive Adjudications, Tayock Craves to be Preferred, in reſpe& his Dilis 
gence is upon an onerous Debt, whereas Kincenſſze's Adjudicauion is upon the 
Proviſion of a Child,and the Father becoming laſolvent before that Proviſion 
was Payable, Kincawſie can never Compete with him, 

The Lords found, that the Childrens Proviſions could not Compete with 
the extraneous Creditors of the Father, 

Kincavſjie reclaimed by a Bill, and obtained a Hearing z And the Point 
already Determined is again under the Lords Conſideration, whither they will 
adhere to, or alter their former [nterlocutor, 

The preciſe Queſtion is, whither the Proviſions of Contradts of Marriage, 
in Favours of Cnildren can Compete with onerous Creditors who ContraQt bo= 
na ide. 

As to which it is alledpged for Tazock, that Proviſionsin Favoursof Chil- 
dren, are only Deſtinations of Succeſſion, whereby it is not Provided, or 

: | pr that Parents ſhould be under any Reſtraint as to the full, and free 
dminiſtration of their own by ContraQing of Debt, only that they may not 

do fraudulent, or gratuitous Deeds, eſpecially in Favours of Children of ans 

other Marriage in prejudice of ſuch Oblidgments and Proviſions. 

It was Aaſwered for Kincauſſzee, that Contracts of Marriage were always 
reckoned molt onerous and Favourable z ContraQs and Diligence done 
thereupon, is as Efjcual as upon any other Obligation And there is no 
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Preedent where Creditors were preferred to Equal or prior Diligence upon 
Contracts of Marriage - But upon the contrairs the Children of Preſto, 
were prefered to other Creditors conform to their Diligence, founded upay 
their Bounds of Proviſion, in Implement of the Oblidgments in their M>thery 
Contrat; And Kircauſſie is in as good, or a better Caſe, becauſe he hath 
obtained a Decreet upon the ContraQ, and a Decreet 1s as legally Binding ay 
any voluntar Obligation in Favours of a Child. ON 

[et was Replyed, that Contracts of Marriage are indeed onerous, Chicfly in 


ſo far as they are conceived in Favours of Wives, who are amongſt the moſt Þ 


Favourable of Creditors; But Proviſions in favours of Children, are only 


'Reckoned onerous in competition with gratuitous Deeds, or Proviſions in 


Favours of Children of a poſterior Marriage ; For the true Deſign of Pro. 
viſions to Children is to Zepgulate their Farents Succeſhion, but not to Reſtrain 
them from ContraQing of Debts : And if Creditors were not Secured apainſt 
Children by theic Parents Bonds, no man couly ſafely Contraft, and Commerce 
would be utterly Deſtroyed, For what ever mens Fortunes be, the Proviſiony 


' In favours of their Children are generally as Largez and Children are the moſt 


exatt in Diligence, ſn that if onerous Creditors were not preferable to them, 
Do ma could be Secure, 

2. As to the PraQique of the Children of Preſioun, there were many 
Specialities in that Caſe, for there was not only a Contra& of Marriage, but 


expreſs Binds to the Children Nominatiwm, 2, Theſe Bonds were not pay 
able at the deceaſe of the Father, but at a preciſe Term, whereupon Dili-Þ 
gence followed againſt him in his Lite, ſo that they were not to be confidered 


as Deſtinations of Succeſſion after his Death. | 

3. Preſtoun was neither repute, nor really inſolvent the time of granting 
theſeBondszfor his owoEſtate was more than ſufficient to pay bisown Debts, 
but he was brokea by Cautionry, and when he granted the Bonds of Pro- 
viſion tohis Children, the perſons for whom he was Cantioner were r«pute 
to be in an opulent Condition, fo that the Provifions in favours of his 
Children could never be reckoned fraudulent, 
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And as to the Paral]lel betwixt a Bond and Deereet, there is not the leaſt Þ 


Parallel at allz for a Decreet can never fignifie more than the Grounds |: 


and Warrands of it, if a Proviſionin a Contra@ of Marriage be no ſuffici- 
ent Title, it is impoſſible that theDecreet founded upon it can become better, 
but a Proviſion in a Contrat of Marriage , can be very much fortified by a 
Fathers Bond ; for ſolong as the Father is in condition togrant a Bond gratui- 
touſly, there is no queſtion he may grant a Bond to a Child, and there is as 
little queſtion that when a man is ſolvent, or ſo repute, he may grants Bond 


for any reaſonable or good Cauſe, even though the Cauſe be not legally | 
Binding, it is ſufficient that there be no fraud, much moreit there be a natural 
Obligation, befide the granting of a Bond Nomwinatim, and payable at a pres || 


ciſe day is a formal and true Debt, tho to a Child, which is far more effeQue- 
al than a Proviſion in a Contra of Marriage to a Child unborn, when it is 
altogether uncertain, whether there ſhall be any of the Marriage. 


And whereas it is pretended, that there is no -PraQique to clear this | 


Cale : 

Itis anſwered the queſtion hath been very ſcldom moved, and fo there is 
little remarked upon it, yet 24 January 1677. Graham contra Rove, An Ins 
hibition being uſed upon a Contra of Marriage againſt a Father, and a De- 
creet again bis Heir; and thereupon an Adjudication, yet the Lords found 2a 
poſterior Creditor was preferablez ſeing there was no Bond granted to the 
Children Nominatiw, but a general Provifion before they were born, and it 
was found that not only the Proviſion to the eldeſt Son, but that in favours 
of the younger Children could not compete. 


It was furder alledged for Kincan{j, that Provifionsin favours of Chiudren 
; | are 
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are of diverſe forts, ſometimes the IF. & conceived by way of Subſtitution 
at Other times by way of Obligment to pay to Children certain Sums of 
M-ny, and at certain Ages, andin this Contra the Obligment is to Day, 
which is a morefirm and etfectual Obligation, and it cannot be queſtioned; 
that a Father being obliged to pay,a Sumto a Daughter, which is the caſe 
in ta1J, Diligence upon that Contra would be ſuſtained as a true and ef. 
fctual Debt» 2, There is no prejudice to Creditors nor Commerce, tor be 
that truſts upon a perſonal Bond takes his hazard of the Dcbitors ERate,and 
no more know what other Perſonal Bonds he may have grarted than what 
Obligments are contained in his Contra@ of Mrriage. 3, Neither is there any 
Difference betwixt a Bond of Proviſion nomingtim, and an Obligment in a 
Contra& to Children to be born, becauſe it is moſt certain that conditional 
Obligations aiter the Condition 1s purified, become as effeual and retros 
binding 25 if they had been pure and fimple from the beginning, and con- 
ſ{-quea:ly ſuch ContraRs confirmed by Decreets are as Binding as Bonds of Pra 
vilioa, 4. As to the PraQtique, it thereby appears that Parties were allowed 
to be furd2r heard, (> that nothing was finally determined. 

It was replyed, Proviſions in favours of Childrea, are indeed of diverſe 
ſorts; ſomeare by way ofSubſtitution, in favours of Heirs of a Marriage, 
whi h requires Setvice, and is a Repreſentation: others are by way ot Ob« 


| ligements to pay, 


Again, CoatraQs containing Obligements to pay, ate of diverſe ſorts, where 
Etftates are ptovided to Heirs-malez or in caſe of Male-Iflue by another 
Marriage, : rovilions are made in tayours of Daughters, commonly payable 
at 2cerrain age z And ſometimes Proviſions are made payable by the Parents 
to their Children, but not till the deceaſe of the Father, ſo that no Execu« 
tion can ever pal: againſt him + And ineffet, ſuch Proviſions are no better 
thin Sub iitutions, becauſe they are only Deſtinations how the Parent thinks 
fic ra divide hisEftaze after his owa Dcath,butacver to ſtraiten himſelt, or hure 
his Creditors. we a NS I 
The preſenr ContraQt is in the laſt caſe, and whatever might be pled in 
caſe of an vobligement topay to a Dauzhter of a Marriage, in caſe. the Eſtate 


4 ſhould tall toan {err male, That ſuch Provifons are with regard and ſome pro- 


portion to the Mothers Tocher, and commonly Binding during the Fathers 
Litctime, and may He the Foundation of Diligence againſt him , yet where 


1 Contracts can never be effeQual againſt the Father the Contrafter ia his life, 


and are conceived to be payable at his Death ; ſuch Obligements can never be 
interpreted to import any prejudice to lawful Creditors: And it the Lords 
ſhould affoord them the leaft tacouragementz Contracts would be conſtantly 
framed in that Stilez For by that means the Pareat is abſolute Maſter in his 
own life, and might inſnare Creditors and ruine Commerce z And therefore, 
what is not allowed to Parents in the uſual Stile by Obligements, to provide 
and (ecure to themſelves, and the Heirs of the Marriage, is not tu beallowed 
in 2a60ther Stile by an Obligement, to pay to the Bairns of the Marriage after 


their deceaſe, theſe Obligemeats are of the ſame import and Effet in Law g | 


and an Obligement to provide, is as binding and effectual, as an Odbligement 
to pay where both are deferred tothe Granters dezth— 

And whereas it i: alledged, that Creditors might be as well inſnared by 
perſonal Bonds» 25 by Contracts of Marriage: Itis a great miſtakeg for evee 
ry man generally is obliged by his Contract, to provide the whole, or Buik 
of his Eſtate to his Children, in one *tile or ocher, which isnot binding or bur= 


_ denſome upon himſelf, but regulates his Succefſion, Bur a man may many ways 


know the condition ot his Debitor as to onerous Debts : beſide, a Debitor 
lyes under no Teinptation to grant Bonds, which may be the Foundation of 
Diligence againſt himſelf - but there lyes ſogreat a Temptation tor men to 
Favour their Children, that many who will not reſttaintheir Expenſes to pres 
(erye their Eſtate tor them, would yet be glad that they could ſpend liberally 

upon 
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ppon the Credit of it, and yet leave it ro be affeRed by their Children prefe. 
rably, or at leaſt equally, with lawful Creditors, And in plain Terms, it ſuch 
a Decifion ſhould eſcape, no Creditor could poſhbly be ſecured againſt the 
Force ot a Contraſt And therefore this Point was never formetly pled, cx. 
cept inthe fore-cited caſe of Graham and Rome, | | 

And whereas it is alledged, that the foreſaid caſe was not final'y Determi. 
ned, but appointed to be turther heard - The Lords would conſiders That an 
Inhibition was uſed in that caſe which is a great Speciality: For when a Fa 
ther pr«.vides that Execution ſhall paſs againſt him, to theend that he may be 
effcua)ly bound upz and when Execution hath accordingly paſt, and is to be 
ſeen upon Record, then Creditors need not be 1inſnared + But where a Father 
leaves himſelf free, and no Diligence is done, then Creditors can never be. 
prejudged : : 

lhe Lords may alfo remember {n the late debate, betwixt the Children 
of the fi:ſt and ſecond Marriage of Fohn Howat, where a purſuit being inz 
tented upon the obligement of a Contra& of Marriage, in favours of the Son 
of the fi: ſt Marriage, againſt the Relit and Children of the ſecond. The 
Lords found, That the obligements of the ficſt and ſecond Matrrizge were ta 
be fulfilled in their Order, whereby the Proviſions to imploy a ſpecial Sur in 
the ficſt Contra, were found preferable to the Proviſionsot the ſecondytrom 
whence Thyc> argues, That it the Proviſicn of the frit Contiaet were prefer. 
able to the ſecond, much more would the Fathers cnerous Debts be preterable 
to both, becauſe both ContraQs being true Bebts,and ſuch as might compete 
with extranious onerous Creditors, as Kincauſſy pretends : It plainly follows, 
that one of them could not be preferable to another, but either Party would 
have been preferable according to his diligence, 

And whereas ic is pretended, That an obligement in.a Contra, is as good 
and effcQua] as a Bond of Proviſion to a Child »ominatim, notwithſtanding 
that Contracts be before the Children be exifting, 

ltis Rep'yed, There is a great difference, becauſe Bonds of Proviſion h8. 
minatim, granted by Parents not inſolvent, have alwayes been reckoned true 
and formal Debts, whereas obligements in Contracts are only Deſtinations of 
Succefſionin Competition with Creditors; and albeit ſome conditional obli- 
2ations aiter the exiſtence of the condition be reckoned equiyalent to pure 
Obligations, yet others are not, as where the Obligation is granted to a per» 
ſon to be born, and to take effect in certain caſual events, relating to the per» 
ſon, There the uncertainty of the condition having a ſpecial relation to the 
exiſtence of the Creditors, during the dependence of the condition, there is 
no Creditor, tor Debitor and Creditor are correl/ats, and therefore till the ex- 
iſtence of the condition, they can be reckoned no Creditors at all, and the 
Debts Contracted in the mean time ought fiſt to be payed, and in this caſe, 
the condition of the Contract- did not exiſt till after the Fathers death, be- 
cauſe the Mother ſurvived the Marriage, and the Children had not attained 
to the Age mentioned in the Contract, and then the Father twas inſolyent. 

And whereas it was pretended, that it imports nothing, tho it ſhould be ac- 
knowledged, that Tayock ſhould be reckoned the firſt Creditor, becauſe 
Debrs are not preferred by their dates, but by their diligence, 

It is anſwered, I hat the Proviſions in favours of . Children of a Marriage, 
being conditional anc uncertain till the diſſolution of it, and all Creditors in 
the meantime, being reckoned anterior, the exiſtence of the Condition is 
reck-ned the Date of the Obligation z and the Father being inſolvent when 
the Obligation begun to a Child, the Creditor is preferable. But the Ground 
upon which Tayock doth main'y Infiſt, is, That the defign of Contracts of 
Marrizgey is not to bind up Parents from concracting Debt, nor to becc me 4 
Snare to lawful Creditors, but only to exclude gratuitous Deeds, and eſpecial 
ly eo regulac the Intereſis of Heirs of ſeveral Marriages, 

ln reſpet# whereof, &C, 


